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yvela ufleba daculia. am wignis arc erTi nawili (es iqneba teqsti, 
foto-ilustracia Tu sxva) aranairi formiT da saSualebiT (iqneba es 
eleqtronuli Tu meqanikuri), ar SeiZleba gamoyenebul iqnas avtoris 
werilobiTi nebarTvis gareSe.

saavtoro uflebebis darRveva isjeba saqarTvelos kanonmdeblobiT.
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winaTqma

sisxlis samarTali samarTlis is dargia, rome-
lic sakmaod frTxil midgomas saWiroebs, vinai-
dan masSi gaTvaliswinebuli sasjelebi yvelaze 
metad iWreba adamianis pirad TavisuflebaSi. aR-
niSnuli patara naSromis mizania mkiTxvels gaac-
nos sisxlis samarTali da masTan dakavSirebuli 
danaSaulisa Tu sasjelebis institutebi. es aris 
erTgvari Sesavali, romelic iZleva am dargis 
ZiriTadi aspeqtebis gaazrebis SesaZleblobas 
mokle magaliTebis safuZvelze, sadac martivi 
eniT saubaria ara mxolod zogad, aramed proce-
durul sakiTxebzec. is gankuTvnilia rogorc 
samarTlis sferoTi dainteresebuli nebismieri 
pirisTvis, aseve damwyebi iuristebisTvis. naSro-
mi maT daexmareba danaSaulisa da sasjelis cne-
bebis gaazrebaSi.

baCana jiSkariani, LL.M. (Munich)
samarTlis doqtori

asocirebuli profesori

qarTuli, germanuli da saerTaSoriso 

sisxlis samarTlis institutis

xelmZRvaneli
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1. sisxlis samarTali, rogorc  
samarTlis dargi

1.1. sisxlis samarTlis amocanebi

sisxlis samarTali samarTlis erT-erTi is 
dargia, romelic mniSvnelovan rols asru-
lebs sazogadoebriv yoveldRiurobaSi. mas-
media da socialuri qselebic mas sakmaod did 
yuradRebas uTmoben, vinaidan is dakavSirebu-
lia danaSaulebTan (mkvleloba, gaupatiureba, 
yaCaRoba da a.S.), rac bunebrivia, rezonanss iw-
vevs da met yuradRebas iqcevs. individis cxov
rebaSi kerZosamarTlebrivi urTierTobebi 
bevrad ufro relevanturia, vinaidan Tundac 
yidva-gayidva, Cuqeba, Txoveba da msgavsi ur-
TierTobebi pirma DdReSi ramdenimejer SeiZ
leba daamyaros, magram es Temebi, garda didi 
garigebebisa, romlebSic uzarmazar Tanxebzea 
saubari, sxvebisTvis naklebad sainteresoa. 
Tu igive piri danaSauls Caidens, maSinaTve 
gaxdeba farTo ganxilvis sagani. swored aqedan 
gamomdinareobs swavlebis sawyis etapze, maga-
liTad, studentebSi sisxlis samarTalTan mi-
marTebaSi didi interesi, vinaidan es maTTvis 
Tundac bevr cnobil filmTan asocirdeba. 

sisxlis samarTali, sajaro da samoqalaqo 
samarTalTan erTad qmnis, samarTlis sistemas. 
farTo gagebiT, is sajaro samarTlis Semad- 
geneli nawilia, Tumca, man sasamarTlo praq- 
tikisa da doqtrinis ganviTarebis Sedegad 
gancalkevebuli dargis saxe miiRo.1 

1 Heinrich, B., Strafrecht-Allgemeiner Teil, 3. Auflage, Stuttgart 2012, Rn. 1. 
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qarTul sisxlis samarTals ganviTarebis 
sakmaod didi istoria aqvs da is jer kidev 
adre-feodaluri xanidan, V-VI saukuneebidan 
iwyeba.2 magaliTisaTvis SegviZlia moviyvanoT 
bagrat kurapalatis samarTali, ruis-urbni-
sis saeklesio dadgenileba, giorgi brwyinva-
lis epoqis `Zeglis dadeba~ da a.S.3 dRevande-
li qarTuli sisxlis samarTali efuZneba 1999 
wels miRebul sisxlis samarTlis kodeqss, ro-
melic saerTaSoriso da evropuli samarTlis 
principebs eyrdnoba. is ZalaSi 2000 wels Se-
vida. manamde, sabWoTa periodSi, saqarTvelo-
Si moqmedebda sabWoTa kodeqsebi. isini komu-
nistur ideologias efuZneboda da adamianis 
uflebebs formalurad Tu eqceoda yuradRe-
ba. maTi mTavari mizani iyo arsebuli ideolo-
giis dacva.4 

zogadad, sisxlis samarTlis umTavresi 
funqciaa samarTlebrivi sikeTis, igive sa-
marTlebrivi interesebis danaSaulebisgan 
dacva.5 is Tavisi meqanizmebiT, kerZod, sas-
jelebiT, socialuri mSvidobis SenarCunebas 

2 tyeSeliaZe, g., saxelmZRvaneloSi: naWyebia, g., Todua,  n. 
(red.),  sisxlis samarTali, zogadi nawili, Tbilisi, 2016, 
13.
3 dawvr. ix. iqve, 14 da Semdegi.
4 dawvr. ix. jiSkariani, b., evropuli sisxlis samarTali 
evrokavSiris farglebSi, Tbilisi, 2013, 60, abz. 101 da 
Semdegi. 
5 turava, m., sisxlis samarTali, zogadi nawilis mimoxil-
va, me-9 gam., Tbilisi, 2013, 16. 
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uzrunvelyofs. sisxlis samarTlis gareSe 
sazogadoebis wevrebs Soris mSvidobis Senar-
Cuneba maTsave keTilgonierebaze iqneboda 
damokidebuli, rac saboloo jamSi mainc qao-
samde migviyvanda.6 sisxlis samarTlis mizani 
mxolod imaSi ar mdgomareobs, rom damnaSave 
pirebi daisajon da am gziT iqnas samarTliano-
ba aRdgenili, aramed masSi arsebuli sasjele-
bi winaswar asruleben garkveul damaSinebul 
funqcias, ris gamoc adamianTa didi nawili 
saerTod Tavs ikavebs danaSaulis Cadenisgan.7 
Tu pirma sisxlis samarTlis kanonis moTxovna 
ar Seasrula da danaSauli mainc Caidina, maSin 
mas saxelmwifo aiZulebs Tavis Tavze ganica-
dos sasamarTlos gamamtyunebeli ganaCenis 
gziT sasjelis zemoqmedeba.8 amasTanave, isic 
unda vaRiaroT, rom sisxlis samarTali ar aris 
iseTi yovlisSemZle saSualeba, romliTac Se-
saZlebelia danaSaulebis srulad aRmofxvra 
da idealuri wesrigis SenarCuneba, Tumca, is 
metnaklebad uzrunvelyofs saxelmwifosa da 
sazogadoebis ganviTarebis donis mixedviT 
stabilurobas.9 

6 Stree/Kinzig, komentarebSi: Schönke/Schröder, Strafgesetzbuch, 29. 
Auflage, München, 2014, Vorbemerkungen zu den §§ 38ff., Rn. 1. 
7 Stree/Kinzig, komentarebSi: Schönke/Schröder, Strafgesetzbuch, 29. 
Auflage, München, 2014, Vorbemerkungen zu den §§ 38ff., Rn. 1.
8 naWyebia, g., sisxlis samarTali, zogadi nawili, Tbilisi, 
2011, 9 da Semdegi.
9 gamyreliZe, o., sisxlis samarTlis problemebi, t. III, 
Tbilisi, 2013, 7. 
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rogorc vxedavT, sisxlis samarTali dakav
Sirebulia danaSaulisa da sasjelis cnebeb-
Tan. danaSauls Cven samarTlis sxva vercerT 
dargSi ver SevxvdebiT. danaSaulia mxolod 
is, rac sisxlis samarTlis normis darRveva-
Si gamoixateba. sainteresoa TviTon termin 
„sisxlis samarTlis“ warmoSoba. is dakavSire-
bulia adre gavrcelebul sisxlis aRebasTan.10 
mogvianebiT terminma „sisxli“ Tavisi mniSvne-
loba Seicvala da is danaSaulisTvis qonebrivi 
sazRauris sanacvlod gvevlineba („sisxlis ga-
dasaxdeli“).11 gamodis, rom sisxlis samarTali 
igive sasjelis samarTalia da is gansazRvravs, 
Tu rogor unda davsajoT damnaSave.12 

davubrundeT sisxlis samarTlis ZiriTad 
amocanas, samarTlebrivi sikeTis dacvas. ori 
saxis samarTlebrivi sikeTeebi SegviZlia ga-
movyoT: individualuri, rogoricaa mag. si-
cocxle, janmrTeloba, sakuTreba, sqesobri-
vi Tavisufleba da sayovelTao, mag. fulis 
mimoqceva, marTlmsajuleba. gansxvaveba maT 
Soris mdgomareobs imaSi, rom pirveli jgufis 
sikeTeebi calkeul individebs ekuTvnis, xo-
lo meore jgufis ki saerToa.13 swored am sike-

10 naWyebia, g., sisxlis samarTali, zogadi nawili, Tbili-
si, 2011, 10.
11 gamyreliZe, o., sisxlis samarTlis problemebi, t. III, 
Tbilisi, 2013, 11.
12 iqve, 11.
13 Kasiske, P., Strafrecht I: Grundlagen und allgemeiner Teil, Stuttgart, 
2011, Rn. 6.
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Teebis xelyofisgan dacvis miznebs emsaxureba 
sisxlis samarTali. dacvis am funqcias meore-
nairad sagarantio funqciasac uwodeben.14 

am sagarantio funqciis efeqturad gansa-
xorcieleblad sisxlis samarTali or ZiriTad 
nawilad iyofa: materialuri sisxlis samarTa-
li da saproceso sisxlis samarTali. materia-
luri sisxlis samarTali (sisxlis samarTlis 
kodeqsi) adgens, Tu ra qmedeba iTvleba dana-
Saulad da ra sasjelebi unda iqnas gamoyene-
buli, xolo procedurul sakiTxebs (gamoZie-
bis wesi, sasamarTloSi ganxilvis wesi da a.S.) 
adgens sisxlis samarTlis procesi (sisxlis 
samarTlis saproceso kodeqsi).15

warmovidginoT Semdegi magaliTi: sufraze 
ganawyenebulma giorgim Cangali daartya niko-
lozs da janmrTelobis mZime dazianeba miayena. 
rogor SevafasoT giorgis qmedeba? Tu romel 
danaSauls ganekuTvneba es saqcieli, mocemu-
lia sisxlis samarTlis kodeqsis 117-e muxlSi 
– janmrTelobis ganzrax mZime dazianeba. xo-
lo, Tu rogor unda moxdes am saqmis gamoZieba, 
ra mtkicebulebebis mopovebaa saWiro da ase 
Semdeg, es wesebi mocemulia sisxlis samarT-
lis saproceso kodeqsis sxvadasxva muxlebSi.16 

14 iqve, Rn. 4.
15 dawvr. ix. TumaniSvili, g., sisxlis samarTlis procesi, 
zogadi nawilis mimoxilva, Tbilisi 2014, 36.
16 Sead. laliaSvili, T., saqarTvelos sisxlis samarTlis 
procesi, zogadi nawili,  Tbilisi 2015, 32 da Semdegi.
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1.2. sisxlis samarTlis gamijvna  
samarTlis sxva dargebisgan

sisxlis samarTali, marTalia, samarTleb
rivi sikeTeebis dacvas emsaxureba, magram es 
araviTar SemTxvevaSi ar gulisxmobs imas, rom 
nebismieri davis an darRvevis arsebobisas 
saxelmwifo maSinaTve mas gamoiyenebs. sisxlis 
samarTali mxolod ukidures SemTxvevebSi 
gamoiyeneba, vinaidan is saxelmwifos xelSi 
yvelaze mkacri meqanizmia da sasjelis saxiT 
Tavisuflebis mravalwlian an uvado aRkveTa-
sac ki iTvaliswinebs. dauSvebelia, rom saxel-
mwifom nebismier wvrilman darRvevasTan mi-
marTebaSi samarTlis es dargi gamoiyenos. es 
konstituciiT garantirebul Tanazomierebis 
principTan movidoda winaaRmdegobaSi.17 erT 
mxares gveqneboda umniSvnelo darRveva, meore 
mxares ki Zalian mkacri sasjeli. ganvixiloT 
sxvadasxva magaliTis safuZvelze sisxlis sa-
marTlis gamijvna samarTlis sxva dargebisgan.

magaliTi 1: ninom Tbilisis erT-erT savaWro 
centrSi SeiZina ZviradRirebuli smartfoni. 
saxlSi misulma ki aRmoaCina, rom mas teqniku-
ri wuni hqonia da xma kargad ar ismoda. nino 
mibrunda maRaziaSi da gamyidvels telefonis 
Secvla mosTxova, man ki uari ganucxada, am de-
feqtis Sesaxeb me araferi vicodio. 

17 Hamm, R., Richten mit und über Strafrecht, NJW 2016, 1537.




